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This suit in equity comes before your Honors on an

appeal from a final decree sustaining the validity of the

two patents sued on and adjudging the same infringed

by a sanitary fitting made and sold by appellant, defend-

ant below.

Appellee V'/alker invented the ''Combination Soil

Pipe, Drainage and Venting Fitting'' of patent No.
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635,619, sued on, and the improvement thereon set forth

in the second patent sued on, No. 783,803, for ''Sanitary

Drainage and Vent Fittings." [Transcript Record, pp.

165-180.]

It appears from the testimony of Mr. Walker that ap-

proximately $30,000 worth of these fittings have been

made and sold by appellees in the short time since the

issuance of the patents and in the limited territory pos-

sible to reach with goods manufactured in Los Angeles,

California. [ Transcript Record, p. 42. ]

''They have been used quite extensively, and have su-

perseded the old style double fittings/'. [^Testimony F.

Walker, Q. 9, Trans. Rec, p. 42.]

There is no denial that the Walker fitting has com-

pletely superseded all old style double fittings and no at-

tempt at denial was made by defendant-appellant.

Appellees therefore enter court with the presumption

of law that their patents are good and valid and cover

patentable subject matter over everything therefore

known. In any case where the question of patentable

novelty is close and in doubt this presumption arising

from the grant and issuance of the patents, must throw

the decision in favor of the validity of the patents.

Morgan v. Daniels, 153 U. S. 120;

Blanchard v. Wallick, 117 U. S. 679;

Standard Cartridge Co. v. Peters Cartridge Co.,

yy Fed. 630;

Electric Smelting & Alum. Co. v. Carborundum

Co., 102 Fed. 618;

Ecaubert v. Appleton, 67 Fed. 917;
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Wm. Schwarzwalder & Co. v. Detroit, "jy Fed.

886;

Richardson v. Campbell, 72 Fed. 525.

And in fact this presumption is of such legal effect

that "evidence to overcome the presumption of invention

arising from the issuance of the patent must he conclu-

sive on the question.''

Enc. of Evidence, vol. IX, p. 627

;

Wilkins Shoe B. F. Co. v. Webb, 89 Fed. 982

;

Regina Co. v. New Century Music Box Co., 138

Fed. 903.

Or, as otherwise stated, in order to overcome this pre-

sumption, the proof offered by defendant must be both

reliable and certain. In case of any doubt the presump-

tion must control the finding.

Osborne v. Glazier, 31 Fed. 402;

Edward Barr Co. v. Sprinkler Co., 32 Fed. 80;

Walker on Pats., sees. 491, 494;

Rob. on Pats., sec. 423;

Harper & Reynolds Co. v. Wilgus, 56 Fed. 588;

Hunt Bros. Fruit Packing Co. v. Cassidy, 53 Fed.

259-

And this legal presumption of the validity of the let-

ters patent herein sued on, of the novelty and the patent-

ability of the subject matter thereof, is reinforced by the

uncontradicted and unequivocal testimony of Mr.

Walker that the sanitary fittings of these patents went

into great and extensive use and ''have superseded the

old style double things/' Where it is shown that a pat-
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ented device has gone into general use and has super-

seded prior devices for the same purpose this is sufficient

evidence of invention to be decisive in a doubtful case.

The Barbed Wire Patent, 143 U. S. 275

;

Keystone Co. v. Adams, 151 U. S. 139;

National Brake Beam Co. v. Beam Co., 106 Fed.

707;

Irwin V. Hasselman, 97 Fed. 964.

"In determining the question of invention, the fact

that the article produced supersedes all other appliances,

or that a useful and commercial result has been attained,

or that the value of the thing patented has been recog-

nized by the public in extensive use, has a controlling,

if not a conclusive effect; and it should have, upon ob-

vious principles of justice to one who sees that which he

suggests constantly appropriated and used by others.''

Wilkins Shoe-Button Co. v. Webb, 89 Fed 982;

Krementz v. The S. Cottle Co., 148 U. S. 556;

Western Electric Co. v. Chicago Elec. Co., 14

Fed. 691

;

Robbins v. Dueber W^atch-Case Co., 71 Fed. 186.

At the threshold of the court, appellees, then, are

found, exhibiting two patents whose presumptive va-

lidity is strongly reinforced by the fact that the double

sanitary drainage and venting fittings covered by the

patents were so novel and meritorious as to ''have super-

seded the old style double fittings."

Defendant's answer [Transcript Rec, pp. 14-26] does

not set up any allegedly anticipating device, patent or

printed publication, except the Stewart patent. In ap-



pellant's opening brief no reference is made to the device

of this Stewart patent and apparently it is conceded that

it does not show anything which anticipates any of the

claims declared upon. Clearly the Stewart patent does

not anticipate the Walker inventions, and while this is

true, yet the Stewart patent w not before this court. At

the time the unauthenticated alleged copy of the Stewart

patent was offered in evidence [Transcript Rec, pp. 131-

132], appellees objected thereto on the ground that the

alleged copy was ''incompetent, no proper foundation

laid; not the best evidence." This objection is most cer-

tainly well taken in law, was insisted upon in the lower

court and sustained, and appellees insist upon this ob-

jection in this court and to all of the testimony referring

to this Stewart patent, for the reason set forth in the ob-

jections appearing of record. Clearly most timely notice

of this objection was given and the Stewart patent must

be excluded from consideration.

Otherwise than said Stewart patent, the answer sets

up no alleged anticipation and cannot be held to make

any substantial issue as to the validity of the patents

herein sued on or of the novelty and patentability of the

Walker inventions. It is a well known rule of law that

the defendant must give notice in his answer of any de-

fense by way of prior patents or prior publications or

public uses if he desires to prove any of these defenses

to show want of invention, want of novelty or patent-

ability, otherwise such defenses cannot be introduced,

except for the purpose of showing the state of the art to
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enable the court to properly construe the claims and not

to anticipate or render void the claims of the patent,

Grier v. Wilt, 120 U. S. 412;

Railroad Co. v. Dubois, 12 Wall. 47, 65;

Walker on Pats., sec. 441

;

Brown v. Piper, 91 U. S. 37, 41

;

Eachus V. Broomhall, 115 U. S. 429, 434.

Unless the prior patents or publications or public uses

are pleaded in the answer they cannot be received in evi-

dence to invalidate on the ground of want of invention

the claims when properly construed.

Grier v. Wilt, 120 U. S. 412;

Walker on Pats., sec. 600.

The appellant's answer, in law, admits the validity of

the patents in suit, except by the defense pleaded of the

Stewart patent, and appellant not having produced legal

evidence of this Stewart patent, the patents in suit stand

unassailed and as covering patentable and novel subject

matter as expressed in the claims, for the statute {R. S.

U. S., sec. 4888) requires the inventor to ''particularly

point out and distinctly claim the part, improvement or

combination which he claims as his invention or discov-

ery,'' and these claims are virtually the patent monopoly.

Admission of the validity of the patent, then, must in-

herently admit the validity of each and every one of the

claims of the patent.

The general objects of the invention of Appellee

Walker as set forth in the first patent in suit. No. 635,-

619, was to provide, for use in plumbing buildings,
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a one-piece combined sanitary drainage, soil-pipe and

venting fitting,

1. Which would direct the discharge of the liquid

from the basin, bath or other fixture downwardly into

the drainage or soil-pipe

;

2. Which would prevent such water from splashing

or from damming against an opposite incoming stream

where two streams enter the soil-pipe from opposite di-

rections, and

3. In joining therewith, in such a one-piece fitting, a

vent-pipe, in such manner that the soil-pipe is vented

without danger of the drainage flowing from one fixture

over into the drainage of the other fitting, causing ma-

terial to lodge therein, which is liable to decompose and

generate sewer gas and thus cause an unsanitary condi-

tion to exist [Transcript Rec, pp. 166, idem p. 42-43,

Test. F. Walker, Q. 10-12]
;

4. Which would prevent the choking up or stoppage

of the vent-pipe by accretion due to such splashing of

water up onto the walls of the vent-pipe

;

5. To provide such a sanitary combined drainage,

soil-pipe and venting fitting or connection in a single or

one-piece fitting which would require little space. It

was necessary that the device be of such reduced size so

that the ''fittings" could be utilized in thin partitions,

i. e., within the space between the partition walls of a

building, which space in most cases is but four inches

in width. Otherwise it would not be a utilizable fitting,

as there would not be room for it within the partition

wall space.

It was also necessary to make the cross-sectional area
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of the drainage ducts sufficient to carry all the waste

water and material, discharged into such ducts, through

the pipes connected with the lateral inlets, so as to avoid

possibility of clogging and back pressure.

In order to provide a sanitary fitting, it was also neces-

sary that the construction be such as to direct the in-

coming waste water forcibly downward, thus preventing

any drops of water and grease splashing upward or out-

ward from the path of the flow of the full stream. As

set forth in the specification of the first Walker patent:

"It is well known that water carrying soap and grease

will deposit the same when allowed to splatter upward

and then drain down slowly. This has a tendency, to-

gether with the scales that drop off the iron pipe, to stop

the vent and in some cases stop the pipe solidly. This

does not occur where a body of swiftly-moving water

strikes, and by my construction I prevent any drops of

water from getting outside the track of the flow of the

full stream." [Transcript Record, p. 169.]

This is something that had never been accomplished

by any prior combination drainage, soil-pipe and venting

fitting. It was a new result which Mr. Walker was the

first to accomplish and which marked the decided step in

advance in the art which caused the Walker fittings to

supersede all other double fittings. There is no evidence

on which appellant can base a claim that this combined

new result was accomplished by any prior device.

It is clear that where a new result is accomplished by
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changes and m )difications of prior devices, the test of

"invention'' is fully answered.

Krementz v. S. Cottle Co., 148 U. S. 556;

Dowagiac Mfg. Co. v. Superior Drill Co., 115

Fed. 886 (C. C. A. 8thCir.);

The Barbed Wire Patent, 143 U. S. 275;

Rob. on Pats., sec. 155, note 4;

Starr Brass Wks. v. General Elec. Co., iii Fed.

398;

Brown v. Stilwell & B. M. Co., 57 Fed. 731 ; 6 U.

S. App. 427;

Topliff V. Topliff, 145 U. S. 156;

Dane v. Chicago Mfg. Co., 90 U. S.

A device which fails to accomplish the desired result

is not an anticipation of one which successfully accom-

plishes that end.

Gormully & Jeffrey Co. v. Stanley Cycle Co., 90

Fed. 299.

If then there was no device in the prior art,—and ap-

pellant has shown none,—which would accomplish the

results sought and attained by Appellee Walker's com-

bination fitting, it is clear that what Mr. Walker ac-

complished amounted to invention. He produced a fit-

ting which was sanitary,—which avoided the possibility

of waste from one fixture flowing into the opposite fix-

ture,—which provided for the proper venting of both

fixtures and of the soil-pipe,—avoided the tendency to

stop up the vent, due to splashing and splattering of the

greasy water upward or across from one fixture to an-

other, which accretion eventually would, and in prior fix-
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tures did, stop up the vent-pipe; and combined all these

in a single or one-piece fitting so reduced in size that it

could be utilized between partitions, thereby producing

a fitting, capable of use in the narrow space between par-

titions, and of such simple, compact, durable and sanitary

construction as to displace or supersede all other double

fittings.

We submit that to thus provide a device accomplish-

ing these combined new and advantageous results clear-

ly rises to the dignity of patentable invention.

In the second Walker patent [Transcript Rec, 174],

further objects and new results attained by the Walker

invention are set forth. One of these is to provide a fit-

ting of extreme compactness, strength and cheapness,

sufficiently compact to be wholly enclosed within the wall

or floor structure and not project into the room, and of

such construction as to prevent a condition of suction

therein, so as to prevent the siphoning of one fixture con-

nected thereto, by the use of the opposite fixture con-

nected thereto.

Mr. Walker, in the specification of this patent, has set

forth this new object or result so attained by his im-

provement in his original fitting of his first patent as

follows

:

"When drainage connections are applied to several

super-imposed floors, it sometimes happens that a simul-

taneous flush or run-off from several floors will cause a

congestion within the fittings in one or more of the lower

floors and consequent suction effect therein, with the

result that one or more of the closet.^ on the lower floors

will be siphoned off. The present invention prevents
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such objectionable action by providing in each fitting

means for the access of air to the interior thereof in such

manner as to break any vacuum that tends to form."

Admittedly appellant has not shown any prior fitting

which prevents such suction or siphoning. There is not

a word of testimony that any prior fitting prevents such

siphoning. A new result is thus attained in the most

simple, cheap, compact and durable form. This explains

why the Walker fitting has superseded all other double

fittings and clearly proves that the Walker fitting set

forth in the Walker patent involved the exercise of "in-

vention" or creative skill.

These considerations would be worthy of much more

extended comment and of much more full demonstration

were appellant making, by his defense in this suit, a sub-

stantial issue of the validity of the Walker patents. But

appellant has shown no prior publication, patent, or fit-

ting for the purpose of proving lack of novelty, or lack

of invention, in the subject matter of the patents in suit,

and the Walker patents are before this court admitted as

valid and existing franchises granted by the government

pursuant to the federal constitution and laws.

In appellant's brief (page 8) reference is made to

"Defendant's Exhibit lo," an alleged extract from

Mott's Plumbing Catalogue and to plat No. 698G there-

from. This matter, which appears in the Transcript of

Record, pp. 188-189, must be excluded from considera-

tion, as it is not properly before the court, there being

no proof that any of such catalogue was in fact published

by any one prior to the date of either of Mr. Walker's

inventions. This objection was made at the time said



—14-

exhibit lo was first offered in evidence [Transcript Rec,

p. 128, p. 114], on the ground that the same was incom-

petent, no proper foundation laid, no proof as to when

the same were produced; as inadmissible under the

pleadings, there being no notice of any such defense, and

as irrelevant and immaterial. As this alleged defense

was not noticed or set up in the answer, exhibit 10 could

not be considered to show lack of patentable invention or

novelty, but there is no proof as to when exhibit 10 was

published, and there was no foundation laid for its intro-

duction.

The fact of publication must be proven by indepen-

dent evidence; the mere production of the imprint is in-

sufficient.

Cottier v. Stimson, 20 Fed. 906;

Reeves v. Keystone Bridge Co., 20 Fed. Cases

11,660, p. 471.

As there is no proof that exhibit 10 was published

prior to either of Mr. Walker's inventions, the exhibit

is immaterial and irrelevant, not being shown to be prior

or to anticipate Mr. Walker's invention and there is no

competent proof of the date of publication. Considera-

tion of exhibit 10 must therefore be excluded. The date

printed on the title page of exhibit 10 [Transcript Rcc,

page 188] is not proof of publication at any time.

In the earlier form of the Walker fitting, curved de-

flectors Ci, C2 were provided above the mouths of the

drainage-laterals, thus positively directing the drainage

or waste water from the basins or fixtures downward

into the soil-pipe, preventing such water from splashing
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Upward into the vent-pipe over into the opposite lateral,

and also preventing such water damming or abutting

against the incoming stream from the opposite lateral

and then splashing upward into the vent-pipe and lodg-

ing thereon, dripping down and depositing grease, thus

eventually clogging the vent-pipe.

The fitting is a double sanitary venting fitting. That

is it has a bottom soil-pipe portion, two side or lateral

inlets, arranged opposite each other and a venting open-

ing at the top and between the two lateral inlets. The

deflectors Ci, C2 were curved inwardly and down-

wardly, so as to deflect the incoming stream downward

into the soil-pipe, thus positively preventing the drain-

age, coming in through one of the laterals, from shoot-

ing across into the opposite lateral and filling up the

drainage of the other trap or fitting connected thereto,

causing material to lodge therein, generating sewer gas

by decomposition, thus creating a very unsanitary con-

dition. Such deflector, by so positively directing or de-

flecting the drainage downwardly, also positively pre-

vented possibility of the splashing thereof upward into

the walls of the vent-pipe, the downward dripping of

such splashed drainage being the cause of the stoppage

of the vent-pipe.

This simple form of the fitting is clearly stated in the

Walker patent [Transcript Record, p. 167] to be one of

the combinations intended to be covered by the patent

and is set forth in claims 3 and 5 of this patent. [Trans.

Rec, p. 170.]

Claim 3 is for a drainage and venting fitting in one

piece comprising in combination
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1. A soil-pipe member,

2. A vent-pipe member connected with the soil-pipe

member,

3. A lateral drainage-discharge arranged to dis-

charge into the drainage and vent-pipe member,

4. An inclined deflector arranged inside of the drain-

age and vent-pipe member above and over the lateral

discharge to direct the water downwardly.

The first element of this claim is shown in Fig. 7

[Trans. Rec, p. 165], as the ''soil-pipe member" A
[Trans. Rec, p. 168, line 81] ; the second element of this

claim is "the drainage and vent-pipe" C; the third ele-

ment of this claim are the laterals C, Ci, arranged op-

posite each other and as shown opening into the cham-

ber of the fitting. The inclined deflectors Ci, C2 are

the fourth element of the claim. "Such deflectors ex-

tend forward and downwardly from the wall of the duct

into the channel of the pipe." [Transcript Rec, p. 168,

lines 9-10.] Looking at the fitting Fig. 7 [Trans. Rec.,

p. 165], it is readily seen in what manner the inclined

deflector arranged above and over one of the lateral dis-

charges directs the water downwardly "to prevent such

water from splashing or from damming against an op-

posite incoming stream where two streams enter from

opposite sides of the pipe" [Tran^. Rec, p. 166, lines

21-24] , and also enable the sanitary venting of the fitting

and fixtures "without danger of the drainage flowing

over the basin or other fixture" connected with the oppo-

site lateral.

The appellant's fitting is illustrated, not only by the

complete fitting exhibit F, but by the sectioned fitting
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exhibit I, like exhibit F, which has been cut in two to

show the interior construction. Exhibit H [Transcript

Rec, p. i8i] is a true scale sectional view of appellant's

fitting and from this it is positively proven that appel-

lant's fitting contains every element of this third claim

in identically the same relations and combined in a fit-

ting to produce the same combined results in identically

the same manner. In fact it is impossible to differen-

tiate the same. The soil-pipe member is present. Like-

wise the vent-pipe member and the vent-pipe member is

connected to the soil-pipe member in identically the same

manner,—cast integral therewith. Lateral drainage dis-

charges are arranged at opposite sides of the fitting to

discharge into the drainage and vent-pipe member in

the same manner and for the same purposes as in the

V/alker fitting. At the point where the vent-pipe mem-

ber joins the top of the fitting there is projected a wall

which projects downward into the chamber formed by

the fitting and the wall of this projection is curved or in-

clined where it faces the lateral drainage discharges in

the same manner and for the same purpose as in the

Walker fitting. This downwardly projected wall directs

or deflects the waste water or drainage from the lateral

discharge downwardly and prevents such water from

splashing or from damming against an opposite incom-

ing stream from the opposite lateral in the same man-

ner as in the Walker fitting. It also prevents the splash-

ing upward of any of the drainage and the consequent

stoppage of the vent-pipe or member in identically the

same manner as in the Walker fitting. It is so clear

and apparent that the terms and spirit of this combina-
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tion are identically present in the appellant's fitting that

it is clear that appellant has no chance for escape from

the charge of having adopted and used what is claimed in

this claim. We submit that appellant most certainly in-

fringes this claim and could only escape by proving the

claim void for want of patentable novelty or invention,

—

a defense which he did not make in his pleadings or evi-

dence, and one which is not open to him here. The court

cannot consider any of the exhibits, introduced solely

to show the state of the art to aid the court in construing

the claims, as anticipations. Such defenses must be

pleaded, "otherwise such defenses cannot be introduced''

* * '*' "to anticipate or render void the claims of the

patent."

Grier v. Wilt, 120 U. S. 412, supra;

Railroad Co. v. Dubois, 12 Wall. 65;

Brown v. Piper, 91 U. S. 41

;

Eachus V. Broomhall, 115 U. S. 429, 434.

Appellant's attack, in his brief, seems to be directed

to an attempted anticipation of this claim, and appellant

says: "As to the claims held to be infringed, in this

action, of patent 635,619, we have shown that said claims

are void because lacking patentable novelty."

Appellees must ask how or by what issue of the plead-

ings is this evidence offered for the purpose of antici-

pation, and on what principle of law is it founded? Is

not appellant estopped from such a contention?

Appellant admits infringement of claim 3, but seeks

to justify that infringement by a defense he has not

pleaded. Clearly the issue of infringement was rightly

decided against him and he could not make the other de-
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fense under his answer. But we shall, however, show

that there is no anticipation of this claim.

The fifth claim of the first Walker patent is as fol-

lows:

"A drainage and venting- pipe provided in its length

with an enlargement ; a lateral drainage-receiving open-

ing or openings in the enlargement; and inclined de-

flectors projecting out from the wall of the enlargement

over such openings, the lower ends of said deflectors ex-

tending out beyond the inner wall of the pipe, whereby

the incoming stream has a free outlet and is directed

downwardly into the pipe, substantially as described."

This claim calls for a drainage and venting fitting or

pipe provided with an enlargement in its length. In

Fig. 7 [Trans. Rec, p. 165] this enlargement is shown.

It is also apparent in exhibit E where it is crosswise of

the laterals or at ris^ht angles with the laterals, while

in appellant's fitting it is the same direction with the lat-

erals. [Testimony Cary, Trans. Rec, p. 52, Q. 15-17;

p. 54, XQ. 60.] The object of this enlargement is to

avoid the necessity of choking the bore of the passage

formed by the deflector. It is the same in appellant's

fitting. In appellant's fitting the lateral drainage-re-

ceiving opening opens into such enlargement and appel-

lant's fitting has a deflector or downwardlv projecting

wall, projecting out from the wall of the enlargement

over the lateral openings in the same manner and for the

same purpose as in the Walker fitting and by this de-

flector or downwardly projected wall the incoming

stream has a free outlet (by reason of such enlarge-

ment), and is directed downwardly into the pipe and
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prevented from splashing up into the vent-pipe or cross-

ing over into the opposite lateral opening. It is clear

therefore that both in terms and in spirit the combina-

tion of this fifth claim is fomid in appellant's fitting and

this is not seriously denied by appellant.

The sectioned fitting ''Exhibit I" is one on the appel-

lant's fittings [Testimony Wishart, XQ. 29, Trans. Rec,

p. 80], and this exhibit I, when measured, clearly shows

that the lower ends of the deflectors extend out beyond

the inner wall of the drainage pipe.

"XQ. 30. Comparing this exhibit 'V with the draw-

ing, complainant's exhibit 'H,' please state whether or

not is drawing exhibit 'H' a true and accurate repre-

sentation of a front view into the section portion of ex-

hibit 'I?' A. It is.

XQ. 31. Then your testimony that the area of the

opening of the vent is not smaller than the area of the

discharge opening below, referring to castings like ex-

hibit T,' as shown in the drawing, exhibit 'H' and the

casting exhibit T,' is erroneous—is it not?

A. Not in the main. There may be particular cases,

such as these.

XQ. 32. It is, according to exhibit T ?' A. It is."

[Transcript Record, pp. 80-81, testimony of ap-

pellant's zvitness Wishart, XQ. 30-32.]

Exhibit '7" is a sectioned Walker fitting and this

same witness testifies

:

"XQ. ^^. Referring now to exhibit T,' I point to the

deflectors opposite the lateral openings, having the vent
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continuation between them. What is the object of those

or of that wall or walls in that fitting?

A. To guide the discharge downward.

XQ. 34. I now show you another section of casting

marked complainants' exhibit '].' Is that a section cut

on the same lines as the section of the casting exhibit *I ?'

A. Practically so.

XQ. 35. Examine exhibit 'E.' Compare the same

with exhibit 7/ ^--^^ state whether or not exhibit 'J' is

a section of one of the castings of exhibit 'E.'

A. It is."

"XQ. 36. In the exhibits T and ']/ the deflecting

walls opposite the lateral openings lie in substantially

the same position ?

A. They perform the same functions, but are not

placed in the same position.

XQ. 37. In what difference of position are they?

A. In exhibit ']/ the deflectors are inclined downward

and inwardly at an angle to the main wall of the fitting

;

whereas, in exhibit T/ the side walls of the fitting per-

form the same service as the deflectors in exhibit 'J'

without said side walls being inclined inward.

XQ. 38. The sides of the deflectors next to the lateral

openings in both exhibits 'E' and 'F/ and by comparison

exhibits 'J' and T/ have the same direction and service,

have they not ; and perform the same function ?

A. Substantially the same."

In Mr. Walker's second patent he has, as shown most

clearly by the fitting exhibit "E," extended the lateral

inlet branches downwardly and inwardly so that the de-

flectors for the two lateral branches are formed in one
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piece having downwardly-curved inner faces forming a

continuation of the laterals to a point below the center of

the inlets into the branches, thus providing a tubular

extension of the vent-pipe down into the chamber of the

fitting, forming therein a vent chamber. This enables

the making of a fitting peculiarly adapted for the thin

narrow space between partitions and floors and provides

a fitting more easily cast in one piece, and of extreme

compactness, strength and cheapness. It is much cheap-

er than exhibits i or 2 and can be used for the purposes

before referred to without back-venting. Exhibits i and

2 could only be used for these purposes by back-venting,

which requires extra labor and material and adds to the

expense. This is the testimony of appellant's witness

Schulteiss. [Trmtscript Rec, p. 148, XQ, 15-20.]

With the Walker fitting and exhibit E labor in instal-

lation is saved, which labor was required with exhibits

I and 2. {Schulteiss testimony, p. 147, XQ. 12-14.]

Claim I of the second Walker patent is limited to the

"soil-pipe section having a central chamber with lateral

downwardly-curved inlet branches, the upper side of

said branches terminating inside the chamber in deflect-

ors at a point which is lower than the center of the in-

lets of the drainage branches." In other words this

claim is limited to extending the deflectors of the first

patent to form downwardly-curved inlet branches or

otherwise stated to form downwardly-curved extensions

or continuations of the inlet branches. This is the per-

fected form of such deflectors. It is the extreme com-

pactness, strength and cheapness set forth in lines 12 to
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14 of the first page the Walker specification [Transcript

Rec.j 175] as a special object of the invention.

The deflectors of the first Walker patent are simply

curved deflecting plates Ci, C2, extending forward and

downwardly from the wall of the duct slightly into the

channel of the pipe [Trans. Rec, p. 168, lines 8-10],

and while the deflectors of appellant's fitting do so ex-

tend [Testimony of Appellant's Witness Wishart, Trans.

Rec., pp. 80-81, XQ. 30-32], yet the most simple, com-

pact and cheaper form exemplified in this second Walker

patent has been adopted more exactly by appellant.

There is no evidence or testimony in the record which

would warrant a finding that the more simple, compact

and cheaper form of the second Walker patent was sim-

ply a change of form obvious to any mechanic. No one

has so testified. And frequently what, after the change

has been made, seems to be most obvious, in fact requires

most the exercise of inventive ingenuity. "It is the last

step which wins."

The Barbed Wire Case, 145 U. S. 275.

Right here, however, appellees wish to call attention

to the inherent error of appellant's position. Apparently

he insists he does not infringe the second patent because

all that is shown in that patent is shown in the first

Walker patent, yet he insists he does not infringe the

first Walker patent because what appellant uses is iden-

tical with the second Walker patent. It seems to appel-

lees, and the lower court so found, that the appellant's

position is absolutely inconsistent and that it is unten-

able on both propositions. Appellant's attempt to thus
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wiggle out of the charge of infringement of the first

Walker patent is most ineffectual and emphasizes the

fallacy of defendant's position very strongly.

Appellant refers to claim 2 of the second Walker pat-

ent and says this is not infringed as it calls for a vent

chamber. The claim does not call for a supplemental

vent chamber and Mr. Walker testifies appellant's fit-

ting does not contain a supplemental vent chamber. But

claim 2 does call for a vent chamber and such a vent

chamber is formed in appellant's fitting. [Testimony of

Cary, Q, 24, Transcript Rec, p. 53.] This is not denied

by any of appellant's witnesses. The extending of the

deflectors downward in the fitting as shown in exhibit

"E" forms a vent chamber communicating with the main

chamber below the deflectors. This is also true with re-

gard to appellant's fitting, exhibit ''F."

The sixth claim does not call for a vent chamber but

calls for a vent-pipe opening into the main chamber be-

tween the deflectors. In both appellee's fitting "E" and

in appellant's fitting ''F" the top opening is the vent-

pipe and this clearly opens into the main chamber be-

tween the deflectors.

The seventh claim calls for the fitting with a hub. The

specification of the Walker patent [Trans. Rec. p. lyG^

line 52] says "5 designates a hub at the top of the fitting"

and by reference to Fig. i of the drawings [ Trans. Rec.

p. 174] it is seen that this hub is at the top of the fitting

or arranged at the top of what is called the vent-pipe.

This hub is for the connection of a vent-pipe to the

combined fitting. Both exhibits ''E" (appellee's fitting)

and exhibit "F" (appellant's fitting) show such a hub.
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In order to permit the constructing of the deflectors

as downwardly curved continuations of the inlet branch-

es so that the upper side of said branches terminate in-

side the chamber in deflectors at a point lower than the

center of the inlets of the drainage branches it was

necessary, as discovered by Mr. Walker, to enlarge the

chamber of the fitting so< as to permit this extension of

the inlet deflectors. Mr. Walker put this enlargement

at right angles with the laterals while appellant, seeking

to make an apparent change without in reality changing

either the function or mode of operation, and still re-

taining Mr. Walker's discovery that such enlargement

would give the resultant operation desired, made the en-

largement in the same direction as the laterals. One

object of the enlargement was to avoid the necessity of

choking the laterals. The inventive idea expressed in

Mr. Walker's patent is present in the appellant's fitting

exhibit "F" and the slight change made in this respect is

the merest subterfuge and as it neither changes the func-

tion or operation of the parts, must be the substantial

equivalent and an infringement.

The similarity of the appellant's argument in this case

and that of defendant in Sample v. American Soda Foun-

tain Co. (126 Fed. 760), is very apparent and we desire

to call the court's attention to this decision in which the

court says

:

'1 am not insensible to the strength of the defendant's

argument that the complainant's pipes or passageways

are mere extensions or prolongations of the orifices of

the prior art, and are therefore either anticipated by the

Clark patents, or do not disclose patentable invention;
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but I am bound to save the patent if this be reasonably

possible, and I think such a result may be fairly reached

by a narrow construction, which restricts the complain-

ant to his particular device, but leaves him with a visible

distinction from the prior art, and a distinction that I

cannot say is devoid of patentable invention. My prin-

cipal reasons for holding the invention to be patentable

are the presumption of novelty arising from the grant,

and the fact that the defendants think so well of the de-

vice that they use it themselves, although they control

the Clark patents, and can therefore employ the orifices

freely, if these produce as good results. It is clear to my

mind that both of the defendants' tubes are infringe-

ments, for each tube has the complainant's characteris-

tic passageways, while the other elements of the claims

in suit are also readily found in each. The only differ-

ence is that, while in the complainant's device the pass-

ageways are formed in the movable member of the valve,

the defendants form these passageways in the stationary

member of the valve. But this, I think, is a mere trans-

position that may be disregarded, for the transposed

passageways perform practically the same functions, and

produce substantially the same results, in either member

of the valve."

See also

:

Hallock V. Davison, 107 Fed. 482;

Hancock v. Jenks, 21 Fed. 911.

Appellant may now assert that there was nothing in

Mr. Walker's fittings which was not obvious to the

skilled artisan in plumbing, but, even if such a defence
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were open to him under the pleadings, which it is not,

yet it is clear that this position is a mere subterfuge and

afterthought.

Appellant testifies

:

"Q. 7. How long have you been familiar with ex-

hibit "E" ?

A. Well, I couldn't say exactly. I have known of

these fittings for some years, that embody that principle.

Q. 8. How long have you known and been familiar

with exhibit "F"?

A. Well, somewhere in June or July last, I think

—

about a year or a little over."

This testimony does not bear out a contention that ex-

hibit "F'' was a well known construction prior to Mr.

Walker's respective inventions but shows that appellant

got his ideas for exhibit "F" from Mr. Walker's fitting

exhibit "E." In fact, appellant had been selling Mr.

Walker's fittings long prior (for some five years) and

had in fact represented Mr. Walker in taking Mr. Walk-

er's fitting east for the purpose of getting estimates on

the cost of making the fittings. [Tes^. Walker, Q. 16,

Trans. Rec. p. 44.] It is thus clearly and indisputably

proven that appellant's contention that the Walker pat-

ents do not set forth invention but only what was com-

monly known is an afterthought and in fact '^prophecy

after the fact." It is easy to say that a given remodeling

of a device should have been apparent, but the fact that

no one did it, for years, and that when done by Mr.

Walker the reconstructed fitting went into extensive use

and superseded all other double fittings, should be con-



cltrsive in deciding t±iat what Mr. Walker did amounted

in fact and law to invention. Appellant never did it until

he had handled Mr. Walker's fittings and had taken

drawings of the fittings east for Mr. Walker.

In the second Walker patent there is a main chamber

into which the laterals open. Inspection of appellant's

sectional fitting exhibit "V the main chamber is appar-

ent between the end of the laterals and the bottom or soil-

pipe opening of the fitting.

We submit therefore that the decree appealed from is

correct and that the appellant's fitting exhibit 'T" is a

clear infringement.

Frederick S. Lyon,

Solicitor and of Counsel for Appellees.


